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DAVID McDÂvlD LINCOI,N MERCURY
OF PLANO, Defendant

!9JÐ.!uD!c¡^L D!s'rR!c'!'

D^I,L^S COUNI'Y, TEX¿IS

CHARGE OI']'HF: COURT

Lsdles und Gcnllcmen of the Jury:

This case is submitted to you by asking questions sbou¡ lhe facls, which you n¡usl
dccide from theevldcnccyou hare heard ¡n ¡hls lr¡ol. You sre the sole judges of rhe crrdibility
of the ìy¡tne{s€s and the welght to b€ given thtir lcsl¡ñony, bua in m¡¡llers of lary, y(ru must bc
governed by lhc instruclions ln thls chårgc. ln dischorging your responsibility on thisjury,
you rryill observe all the lnstrucl¡ons whlch have prcvlously bccn givs¡ you. I shall norv givr
you addirlonal lnstruclions which you should carcfully ond strictly follow during your
dellbcrations.

l. Do nol lot b¡as, prejudice or sympathy play uny pärt ¡n your dclibcrat¡ons.

2. In arriving al )ou r ans$ crs, consider only the evidenec inlroduccd hcrc undcr oâth snd
such cxhibits, if any, as have bern int roduced for your consideralion under the rulings
oftbe Courl, that ls, whal you havc scen rnd heard ¡n this courtroom, logrthrr rvith thc
law a5 givs¡ yt)r by ¡he Court. ln your deliberations, you will nol considcr or dise uss
ånylhlng thal ls not rcpressntcd by evidence in this casr.

3. Slnce everv ûnsrrer thDt is required hy the charge ¡s intporaån¡, no juror should sl.atc
or conslder lhat ùny rrquircd answer is nol inrportant.

4. You must nol dcc¡de rvho you think should win, and thrn try to ¿lnswer lho ques¡ions
accordlngly. Slmply ansrtcr thc questions, ond do not discuss nor conccrn youruclves
wilh the eff€ct of lour rrurveñr.

5. Dur¡ng tr¡al ¡t was pcrnr¡ssible for you to take notcs. You may carry those notes lo the
jury roonr for your personal use durlng dcliheration on lhc court's (harge. you may
nr¡l shere lhcs€ noles rv¡lh olhßr jurors. Your personul n:collcctiun r:f lhe evidence
takcs prcccdence over ony notes you have t¡¡kcn. Â juror may not rely on lhe notcs of
änothcrJuror. lfyou dlsagrre ahoul thr eridcnce, thc presidingjuror may rpply to rhc
courl and hsve lhc court rcportcr's notcs read to thc jurv.
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6.

7.

You will nol dcclde a qurslion by lot or by drew¡nß strarvs, or hy any olher melhod of
chance. Do no¡ return a quolhnl verdicl, Â quot¡enf ve¡dlct means thi¡t thc Jurors
agrec to ehide by thc resuh to be reachtd by adding logethcr esch ju¡or's figurcs and
diriding by lhe number ofjurþrs lo gel ân avcraße. Do not do ony tradlng on your
answcrs, thsl ls, one Juror should not agree lo answer â cerl¡¡¡n queslion one way if
others w¡ll agree lo answcr snolher qu€sllon snolhct lvay.

Unless other¡rlse instrucled, you ryräy sns$er a qucslion upon the votc oflen or more
jurors, lfyou ansser morc lhan onc question upon thc vol€ of lcn or morcjurors,lhe
crÊ¡¡ o"^rrñ nf ol ler<a lcn nf vnrr rñrrcl o¿rÞ¡ r¡nnn iha 'ñ.úôK tÃ --^h ,'1 rt^.^

quqillons,

Thcsc ¡nslruclions ere giveo you bccausc your conduct ¡s subjccl lo review the s¡me as
thal of the wilnesses, pârt¡es, utlorncys and the judge. lf il should br ft¡und that you have
disregsrded any of thesc instruclions, ia $lll be Jury misconduct and it mcy rcquirc anorhcr
trial by rnolher jury; thsn all of our'llmc wlll have brcn wasted.

The presldlng juror or âny other person who observes a violation of lhe courl's
inslruclions shall immediately warn the one who ¡s v¡olul¡ng the same and caution lhe juror
not lo do so again.

ìYhen words are ustd in lh¡s charg€ ln a scnse which varles from the meaning
commonly understood, you are given a propcr lcgål dcfinitkrn, which you are bound to accept
in phce of any oth€r defÌnitlon or meaning.

Answer "Yes" or "No" to all qucstions unlcss otherry¡sc instructcd, A ,.Yes" answer
must be bes€d on a preponderance ofthc cvidcncer unless otherwise instructed. lfyou do nol
fìnd that â preponderencc o[ thc cvidcnce supports a '¡Ycs" answrrr then answcr .'No." The
term "PREPOn*DERANCE Ol'THE, EVIDENCF," n¡eans the grearer weighr of credible
evidence admiltd in lhis c&se. A *PREPONDERANCE OF Tl{E E.VIDENCE' is nor
measurcd by lhe numbtr of wltncsses or by the number ot documents udmltted ln evldrnce.
lir a fac¡ lo b€ proved by a "PREIÐNDËRANCE OF'ttlE EVIDENCE," yor, must aind lhal
lhe ftct ls more J¡kely true lhan nol true. lVhenever r question rcquírc; an answcrIJl.hcr lhun
"Yrs" or *No," your ânsrver must br based on a preponderancc of the cvidcncc unless ¡,ou are
¡nslructed otherwlse,

"NÊGLIGENCE" mcans failurc lo usc ordlnary care, that is, fâ¡linB to do thâl ryhich
a peruon of ordinary prudence would hsve done under lhe same or sirnilar circurrslanccs Dr
doing lhat whlch e person of ordinary prudence wr¡uld nul have done undrr the samc or
slm¡lsr c¡rcunrstsnces.

"ORDINiIRY CÂR.E" mesns that degrre of care thal would be used by a person oÍ
ordinary prudencc undGr the sí¡me or simllar circumstanccs.
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..PROXIMA'IE CAUSE" mes¡ìs thsl cause ìvh¡ch, in a natural snd continuous
sequence, produces an evenlr and without which caúse such event rvould nol have occurred.
ln order lo bc r proxlmste cause,lhe ¡c¡ or omisslon complained of must besuch that â p¿rson

using ordlnary care would have forest'cn lhal lhc cvcnl, or somc similur event. mighl
reasonably rcsult lhereirom, There may be more than one proxin¡alc cause of an cv€nt,

A fact may bc cslrbl¡shed by direct evidence, by circumstantial evidence, or both. Â
facl is established by DIRECT EVIDENCE whcn proved by documcnlary evidence or by
$¡lnesses who saw the act done or heard lhe words spoken. A fuct ls eslablished by
l'lDf-llMC'l-ANTlAl l'Vlrì1.'Nl-Ë uhon i¡ mru ho 1,ri ¡lu .¡n/ ¡o¡c.rn'¡hlu i¡îor¡o¡l 1-a- ^rh-.
facts provcd.

You sre¡nstructed lhat a corporálion ("lnc.") ¡snol u nsturålperson, und thereforccon
act only lhrough lndivldual (l'.¿. n¡rluft¡l) prrsorls arl¡ng wilhin the scope of their employment
wlth thc corpor¡¡lir¡n. A pcrson scts in lhc "cr¡urse and scope of his emplolment" with an
employer when thet person is âcting ¡n lhc furtherancc of lhe busincss of tha¡ person's
employer.

ln answerlng quælions:¡bout dâmågcs, answcr each gutrrlion scpsrat€ly in accordancc
wlth thc evldence, Do no¡ incrsasc or rcdußc the enroúnt in one answer because of your
anslver lo uny other queslion aboul damages, lb not speculale ahoul whal lhe ultintalc
rccovcry mÍ¡y or may nol he. 

^ny 
rccovery wlll be delcrmincd by thc courl * heo h applies the

law to your answeÍs at the lime ofjudgment.

For lhe purposcs of this chargc, Dovid McDovid rcfcß lo Dofcndant l'lano Lincoln-
Mercury, lnc. d/b/a D¡vld McDavid Llncoln Mercury oÍ Plano.
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Ouestion I

Did Davtd Mcl)avld engagc in any false, misleading, or decepl¡vc act or practice that
Gerr¡ld Medon rel¡ed on to ¡lsdetr¡ment and ¡het wus u producing cause ofdamages to Cerald
Mcdow?

"Producing cdttse" rneans an eflìclent, excilingr or conlr¡but¡nB cause thal, ¡n a
nrtural srquence, produced the damagcs, if any.'l'herc mry be morc lhan r¡ne
producing cause.

"Faìse, nüsieading, or deceptive acl or practíce" nrcans any of thc following:

(l) represenling lhul an Bgrccmtnl confers or involves rights, rcmcdics, or
obligatlons which ¡t docs no¡ havc or involve, or which ârc prohibit€d by
law: or

falllng to dlsclose information concerning goods or scrvices which was
known at lhe tinre of the ¡ransaction if such foilure to disclos¿ such
¡nformalion wss inlended to lnducc lhe consumer ¡nto I transart¡on ¡nl.u
wh¡ch the consun¡cr would not hav€ enlrrßd had thc inlormalion bccn
dlsclosed.

Ânswcr 'rYesx or '(No."
,J es---.r----

Ouestlon 2

Did l)¡yid McDavid engagc in uny unconscionable action or coursc of scl¡on thal wss
a producing cause of damages lo Gersld Davld Mcdr¡rv?

"Produclng cause" mcâns a cüuse tha¡ w[s u subslanlisl factor ln bringing about the
damages, lfuny, and withoul which the d8m¡¡gcs would not have occurred. There nray
bc more lhan one produclng causc.

An unconscionable act¡on orcourst ofacl¡on is an sct or pracllce thal, to a consumcr's
detr¡m€nt, takes advantogc of the lack oI kmrwledge, abilily, cxpcrience, or cap:¿city of
the consumer to û grossly unfuir dc¡¡rcr.

Answer "Yes" or ¡'No:"

Ouestion 3

^ns*er 
Qu€stion 3 only if you Ênsllered ',Yes" to e¡lhcr Qurst¡on I or 2. Othcrwise,

do nol enswe¡ Queslion 3. ln onswerlng thls quest¡on, considcr only the conduct thal you
have fi¡und was a producing cause of damages to Geruld David Mcdow.

(2)
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Did Dsvld McDarid cngagc in any such conducl knowingly?

"Knowlngly" means actual awareness, al the t¡me of the conducl, of the fals¡ry,
deceptlon, or unfairness of lhe conducl ¡n qu€sth,n or actual awareness of the
conduct constiluting a failurr ¡o comply rvilh u wÉrranty, Actual awarencss

may be lnferrcd whcre objectlve msn¡festsl¡ons indicale that a person acled
wilh aclual awarcneis.

Answcr "Yes" or ú¡{o'rr

i)iri David McÛevid engagc ln any such conduci inientionally?

"lnlentionally" nrcans sclual avareness oflhc falsily, dcccption, or unfai¡n¿ss
of the conduct an qucsalon or âclual art¡¡Ëncss of the conduct constitutinß a
fallure to comply with s rYsrrsnly, couplcd with the spccific ¡nlcnt lhât thc
consumer acl ln delrin¡cnlal reliance on the falsily or deccplion, Spccific ¡nlcnl
may be lnferred ehere objective munif€stålions ind¡calc lhal a person acted
lntcnlionally or may be inferred from facls showing thal ¡he pcrson aclcd wilh
such flsgrant dlsregard o[ prudcnt and fâ¡r business prâctices ahal the person
should he tresled us havlng ¡¡ctcd lnlcnlionally.

Answer "Yes" or "No:"

Oues¡ion 4

Ànswer Que;tlon 4 only lf you unswercd "Ycs" lo eilher Que..;lion I or 2. Olhernise,
do not ans$cr Queslion 4.

Furahermore, answer Parls 4a & b only if you answcrcd 'rYcs" lo Qucstion 3.

Otherwise, do not onsner Parls 4a & b,

Whet sum of money, 11 paid now in cash, would fslrly and reasonably compensatÈ

Ger¿ld David Medow for thr fullowing catcgorics of damages, if Ðny. resúlt¡ng from lhe
I)efendanl's conduci supportinß your "Yes" answer(s) to Questions I and/or 2? ¡\nsrvcr in
dollars and c€nts, lf tny,

"Mental anguish" m€ans the emol¡onäl pain, lormrnl, und suffcring rxpcricncrd by a
person.

¿" M€nla¡ anguish suståined by Gerald Medow in lhr pusl:

r qnn.no
b. IVlcntsl anguish, that ln cll reasonable probability, will be suslained by Gerald

Mcdow in lhc future :

s D.-
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c. D€fic¡ency bolance, thûl ln all rea.son¡ble probabllity, Plaintiff will sufTer:

s 3e e+l.ÒÖ

d. Unpald Tollway violalions, whlch ln all reasonable probebility, Plaint¡ff w¡ll
sufler:

rbv qn

e, Any moncy, if any, poid by Gcruld Mcdow to Jack lllorlin:

s 5n,Ð

Oueslion 5

Dld lÌ¿vld McDavld commll froud against Gcrald Mcdow?

"l'råud" occurs ìvhcn-

a. I psrly mâkes a malerial m¡sr€present8lion,

b. lhe m¡srrprcscnlåtion ls rnade rv¡th knowledge o[ its falslty or made rccklessly
withoul sny knowledge of the truth and âs a posil¡v€ assertlon,

c, lhe ñlsrcprescnbalon is m¿dc wíth thc ¡nt(ntlon lhat lt should br actcd on hy
the other poly, and

d. the olh€r puray relies on lh€ misreprÈsen Lation and thercby suffers injury.

"Mlsreprcs€ntallon't means: (i) s falsc statcmcnt of facti or (ii) u promise of futurc
performancc made wilh an ¡nlenl, tt ahc time lhe prom¡s¿ rvas madr, nol ao perform as
promiscd,

Ânswer "Yes" or "No":

Ouest¡on 6

DId l)avld McDavld commit fraud in thc lnducement Ðßa¡nst Gcrald Mcdow?

"F'râud ln the lnducemcnt " occurs çhen-

a. a party makes a matcrial misrcprcscntation,

b. thû m¡srcprcscnlåtion is made wilh knolÌledBe of ¡ts fals¡ty or made recklessly
wilhoul uny knowledge of lhc trulh and as a positive assert¡onl
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c. lhe m¡srcprcscntat¡on ¡s madc r+ith lhc ¡ntenlion rh0l it should be âct€d on by
the olher parly, and

d. lhe other parly relies on the misreptesentãtirn hy cnter¡ng ân agrôemcnl end
th.r€by suffers ¡njury.

"Misrepresenlållon'r means: (i) a falsc stalemenl of fact; or (ii) a promise of futurc
performance made wlth an inlcol, sl lhe time the prom¡se was made, nol to perforrn as
prom¡sed.

Ânswcr "Yc" or "l.Jo":

Oueslion 7

Did David McDavid commil fraud by omisslon uguinst Gcrald Mcdow?

"Fraud by Omission" occurs when-

s. s party fails lo disclox'a materlal fact $iahin the knowlrdgc of that p¿rly!

b. lhc party knoçs lhal the other party is ¡tnor¡nt of the fact and does not hrve
an equal opportunl¡y lo dlscov€r lhe arulh,

c. the psrty intends lo ¡nduce the olhcr party lo lâke some äclion by feil¡nß to
disclose lhe fact, and

d. thc olher perty suflers injury ûs a result of ecling ìdithout knoeledge of the
und¡sclosed fact.

Answer "Yes" or "No":

Oucstlon ll

Was the neg¡¡gence of David McDuvid in supervisin3Jack Martin e proxlmate cause
of Gerald Medow's damogcs, if any, in question?

David McDavld was negligcnt in supervisingJack Mär¡in if it knew, or in llie cxercisc
of ordinary care should have known, lhul Jack Martln was lncompclcnl or unfil, therchy
crßatin8 an unreasonablt risk of h¡¡rm to others.

¡lnswer "Yes" or "No:" y P3
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0ue.stlon 9

Did David McDavld make a negligent m¡srepresentatlun on whlch the Cerald Medow
justlflably relied?

Negligcnl m¡srcpres€nasl¡on rrcun ç hen-

a. e party makes a reprrsenlot¡on in lhr coune of his business or io a
trsnliacllon ln whlch he hes a pecuniåry ¡ntercsl,

b. ihe rcprcscntation supplits false informsi¡on lûr the guidanec ofothtrs
in thclr business, and

c. the porty m¡rking lhe rcprescnlalion d¡d not excrcisc rcasonablc carc ¡rr
compctcnce Ìn obtaining or communiceling thc informalion.

Ânswer "Yqst' or "No:"

Oueslion l0

lf you ansr,vered "Yes" to Queslir.rn l, 2, 5, 6, 7,8, or 9, lhcn answer Questiun 10.

Olherwlsc, siop.

l#as the negligence, if any, of Gerald Medow s proximatc causc of Gcrald Mtdow's
damages, if any?

Ànswe¡ "Yes" or "No:"

lf you answcred "Yes" lo 10, lhcn answcr Quesllon I l. Othcrrvls¿. do not ånswrr
Que;lion ll,gnd p¡occed lo Qucstion 12.

Ouestlon I I

Whal pcrccnlogc of thc culpablc conducl lhat prorimately cau.sed the PlaintifT's
dameges do you flnd lo be altr¡bulable to eoch of thc partics found by you to have (omm¡lted
such culpable cond ucl?

The p¿rcenlåtes you flnd must totsl 100 perccnl. Thc pcrccnlatts must be exgressed
in whole numbcrs. Thc culpablc conducl alar¡butåble to a person namcd below is not
necessarily me.rsured hy rhe number of acls or omissions found. The prrcenlsßc attr¡butåblc
to s p€rson need not be the samc pcrccntaßc attr¡butcd to thal person ¡n answcrlng änother
qurstion.
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a. Dâv¡d McDsrid

b. (icrald Mcdow

' 'l'olal

XA u"

,JO q"

r00 %

Oucstlon l2

Ânswer Questlon 12 only if:

l. You answe¡ed "Ycs" to e¡lher Queslion 5,6, 7, t or 9; und

a. Yr¡u answeced "No" lo Qucstion 10,gf

b. You snswered 509o or less fi¡r Gcruld Mcdow to Qustiun I l;

Othcrwlsc, do not answer Question 12.

Whà¡ sum of money, if paid now in cash, would fairly and rtusonably comprnsatc
Gerald Mcdoç for thc following caaegorics of damage;, if åny, prox¡màaely cuused by rhe
Defcndsnt's culpable conduct $uppr)rting vour "Yes" answer(s) to Question S,6,7, E or 9,
Ânswer ln dollaru and cents, lf any.

"Mrntul angulsh" mcans the cmotional pain, tormenl, ond sufferinß cxpcrienccd by a
p{:rvrn,

a, Mental anguish susBlnrd by Gerald Mrduw in lhc pasl:

tlotqû.æ
b, Mental angulsh, th¿t ln ull rcusonable probablllty, wlll bc sustalncd by Gcrald

Medow in the futu re:

$O
c. Deficlency balance, that in all reasonable probability, Plainlilf will suffer:

s32,eA. oo
d. Unpaid Tollnay violetions, which in ull rccsonsble probability, Plaintiff will

suffer:

sLo/4.qO
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Any money, il uny, paid by (lerald Mcdow to Jack Martin:

s 6DD,(þ

Ouestion 13

Ansscr Quesl¡on l3 only ifyou unanimously ansvcrcd "Yes" in response to Qucslion
5, 6,7, t or 9 and only if you inserlcd an amount greâler than zero in response to any p¡¡rt of
Qucstlon 12. Othcrwise, do nol answer Question No, 13.

You ar€ ¡nstrucl€d lhat ln order to answer'.Yes" to Queslíon 13, your unswer musl bc
unanimous. You may answer "No" ln clther blaftk in response to Ques¡¡on l3 only upon å volc
oflen or more Jurors. Othenrlse, you musl not ¡nswer cithcr hlank in rcsponsc to Qucstion
13.

"Clear and convlnclng evidence" means the measure or degrcc of proof lhat produces
g fi¡m brllcf o¡ conviclion of thc lruth of lhe allegûtions sought to hÊ €stûbltshcd.

'rGross negligcncc" nrsns un act c¡r omission by a Dcfcndant,

I. whlch when viencd objcctively fronr thc s¡sndpoint of lhc Dcfendant at thr l¡me
of ils occurrcncc involves an cxlrcme degree of risk, con.çider¡ng thc probability
and magnilude of the polenliâl harm to othcrsi and

2. of whlch the Defendanl h¡rs actual, subjcclirc awarcness of thc r¡sk involved,
but neverthelcss pnrceeds wlfh conscluus lndlfferrnce to thc r¡ghLs, saf€ty, or
welfsre of olhers.

Do you fìnd hy clear and convincinB cvidcnc€ lhal the harm to Gerald Mcdow resul¡ed
from gross negllgence at¡r¡butable lo Davld McDavid ?

You sre further inslrucled lh¿l D:.ìvid McDavid may be grossly negligenl because ¡rf an
Bct of â fErson actlng lrí ahe cours€ $nd scope of thal persãn's 

"-pl,oyfn"nr 
with Darid

Mct)¿vld lf, and only lf:

l. Duvid McD¿vid authorized the do¡nB and männrr of the act¡ or

2. The pcrson acling in lhe cr¡urse und scupe of th¡¡l pcrson's ernployment Ìv¡th
David McDovid was unñt and David McDgvid $.ss rcckless in cmploying that
Penron; or

Answç¡ "Y¡s' ot "¡o."
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Afler you rctlrc to theJury roonr, you willsel$ct your presidingjuror. Thefint thing
the preslding Juror will dr¡ ls lo have lhis complcte charge read aloud and rh€n you rrlll
delihemle upon your answers to the qucsl¡ons eJkcd. lt ls the dutyof lhe presidingjuror -

(l) to presid€ during your deliberations¡
(2) to sec lhat yoúr dcliberations tre cunducted in an orderly manner gnd in

accr¡¡dance with lhe lnslruclions in this charye;
(3) to wrlteoul and hând to the halllff any communicallons concerning lhe case

thst you desirr to have dclivtred lo lhe Judgeí
(4) to vote on the quesllons;

:-.L^..-..-,... --,...:J ^¡. ^-¡r.r¡ rU wr r¡E Juur ¡¡llrFc¡,.r ¡t, rr¡E 9ur,Ð.¡vr¡r
(6) fo ccrl¡fy lo your v€rdíct in lhe spece prorided for thc presiding juror's

signslure or lo obtain lhe signatures ofoll thejurons who sßrec w¡th the verdict if your verd icl
¡s less lhan unsninþus.

After you have retired to consider your verdict, no one has any author¡ly to
communicatc wilh you cxcèpl lhe bsiliff of thlç Courl. Yt¡u should nol d¡scuss tht cåse with
anyone, nol evcn çilh othcr mcmbers of lhe jury, unlurs lll of you are presenl and asscmblcd
in thsJury room. Should anyon€ ealempt lo tslk to you about lhe case before the verd¡ct is

relurned, *helhcr st lhe courthouss, ol you¡ homc, or clscwhere, please inform lhe Judgr of
this facl.

When you havc answered all of lhe qucst¡ons wh¡ch you arc requircd to snswer under
rhc ¡nstrucl¡ons of the Courl, ond the prËsld¡nßjuror hss plåccd you¡ answcrs ¡n thc spaccs

providcd and signed the verdict as grtsiding juror or oba¿incd lhe s¡gnaturcs, the presiding
juror shall adrlsc thc ba¡liff, al the door of thr Jury roonr, that you have raachrd ! vcrdict and
g¡v€ the verdlct to the bail¡ff to del¡rer to the J udgc. You will then wu¡l lo be calkd back inlo
lhc couftfoorL

Slgned on Murch 24, 201 I
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Answer"Âll"orllsttheindiridual qucst¡ons: 
4lr 2.ria-t<t\t¿le,kû,lFr/n,1,83

/0, ll. /Jb.
' gd,e

i;residing J uror (Signuturc)

CERTIFICATE

Wc, thejury, baveanswer€d th.åbôvaand foregoing qurst¡ons as hcrein indicatcd, and
her€wilh rcturn samc into court as our verd¡cl.

I certlfy ahst thejury ra-s unanimous in answering the following qu?sl¡ons:

Presldlng Juror (Prinled Nume)

(lf the gnswcrs lo some qu€slions were not unanimuus, the Juroru who agretd lo lhuse
ansì?eni musl scrlify as follows:)

Lisr lhe indlvtdual quesrlons: 45-r, #tn¿ 
..
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